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This thesis explores the basic problems in the Civil Procedure Law of the People’s Republic of
China through the study of comparative law.

According to the comparative law analysis, in China, which implements the second-instance
system, due to the lack of concepts of res judicata and fixed judgment in legislation, the retrial
procedure is designed and being used as a third-instance procedure of the appeal procedure as an
exceptional relief procedure for a determinate judgment that has already produced res judicata. And
this constitutes the basic problem of the Civil Procedure Law of the People’s Republic of China.

Although in recent years, to relieve the difficulties in retrial and promote the settlement of civil
disputes, China has made some amendments to the retrial system, it is far from enough unless the
basic problems mentioned above is solved.

This thesis firstly carries out a comparative law analysis of the basic procedures of civil litigation
and then demonstrates it along the progress of the specific procedures of civil litigation.

First of all, on litigant centrism theory and regarding to the status of the litigant in the proceedings,
it demonstrates that the litigant in the Civil Procedure Law of the People’s Republic of China are in
the objective status rather than the subjective status of litigation in the proceedings based on
comprehensive analysis of the necessary conditions of the litigant.

Secondly, in view of the lack of res judicata and the concept of fixed judgment as the premise to
the Civil Procedure Law of the People’s Republic of China, this thesis explores discussions and
debates on res judicata system in China in the context of lacking the concepts of res judicata and
fixed judgment as well as reasons why China lacks clarification of those concepts in the Civil
Procedure Law of the People’s Republic of China, etc.. This demonstrates the theoretical connection
between the lack of the subjective status of litigant in the Civil Procedure Law of the People’s
Republic of China and the lack of clarification of concepts of res judicata and fixed judgment.

Finally, this thesis clarifies the summary, legislative evolution and procedural characteristics of



the retrial system in the current Civil Procedure Law of the People’s Republic of China through the
comparative study of the characteristics and problems of the retrial procedure in the Civil Procedure
Law of the People’s Republic of China, as well as the system design problems exist in the retrial
system in the context of lacking clarification of the concept of res judicata and fixed judgment as its

premise.



