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Abstract

This paper will discuss the extension of Ronald Dworkin’s philosophy of value and his theory
of political morality from the domestic to the international domain. Dworkin’s analysis on
this issue, expounded in his posthumous work “A New Philosophy of International Law”, is
a valuable tool for expanding his thinking on political morality to the global level. In this
work, international law theory is understood to revolve around the key concept of legitima-
cy. The author argues that the principles governing the international legal system are not
fundamentally different from those underpinning domestic legal systems. He even goes so
far as to assert that the moral title to govern a particular territory is based on the principles
that permeate the international system and that, therefore, the legitimacy of domestic legal
systems is inextricably linked with the legitimacy of the international system. This is a
significant claim that is not elaborated in the above-mentioned work in great depth.
Through further conceptual analysis of Dworkin’s theory of justice, as expressed in his work
on equality, freedom, democracy and law, along with his understanding of responsibility,
aid, harm and obligation, this essay will attempt to provide a basis for a more comprehen-
sive account of Dworkin’s theory of International Law.
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Introduction

In the final years of his long and distinguished academic career, Professor Ronald Dworkin
turned his attention to what he regarded as the important yet tenuous and complex field of
public international law theory. In an article published posthumously in the journal
Philosophy & Public Affairs he offered an account of international law grounded in the
concept of political morality.! In seeking to construct a theory of international law as a form
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of international political morality, Dworkin was building on the argument contained in his
groundbreaking work Justice for Hedgehogs,? in which he pulled together the principal
strands of his thinking from the previous five decades to present the most comprehensive
articulation of his philosophy.

Even though the final destination may be the international domain, Dworkin commences
his account of justice at the level of the individual. What is a good life, a life that is well
lived, is a question that goes to the very heart of what it means to be a human being. The
title Justice for Hedgehogs references the philosopher Isaiah Berlin, who was himself quot-
ing the ancient Greek poet Archilochus’ statement that “the fox knows many things, but the
hedgehog knows one big thing.” According to Dworkin, “value is one big thing” and “the
truth about living well and being good and what is wonderful is not only coherent but mu-
tually supporting.” Dworkin maintains “that value has truth and that value is indivisible.”
According to him, the idea “that ethical and moral values depend on one another is a creed;
it proposes a way to live.”®

Dworkin views justice as part of a broader political morality, which together with personal
ethics and individual morality are branches of the ‘tree of value’.” The two fundamental
questions situated at the top of that tree are, firstly, how to live? And, secondly, how to treat
other people? According to Dworkin ethics is concerned with the question of how to live well,
morality is concerned with the question of how to treat other people.® Dworkin addresses
these questions firstly at the level of the individual. He then proceeds to answer the same
questions at a political level and on this basis he constructs his theory of justice.

Dworkin’s point is that addressing deeper philosophical issues at the level of individual
personal ethics is necessary for understanding the theory of justice he is proposing.” For
legal theorists primarily interested in the general themes covered in a standard jurispru-
dential text only the final fifth of his book is relevant. In this, Dworkin is staking his claim
for a much grander philosophical vision — his philosophy of value. The idea that law is itself
a subset of morality is not simply bold but, as Dworkin puts it: ‘a liberation’.!? If this is true
at the level of domestic or municipal law, then it should be equally true for law as it operates
on the international level. Dworkin asserts that the sources of international law flow from
the fundamental moral precepts on which the legitimacy of the entire international legal
system ultimately depends.!” He then goes on to propose that the legitimacy of the sovereign
nation state, the ‘moral title to govern’, is in a crucial way linked to the legitimacy of the
international legal system as a whole. This represents a major departure from traditional
accounts of the relationship between the domestic and international legal orders.!?

Dworkin’s thesis of the unity of value

According to Dworkin, law is situated within an interconnected and mutually sustaining
web of norms that gives meaning to and reinforces political rights and duties. It is only
through comprehension of the entirety of this complex structure that one can understand
Dworkin’s thesis and evaluate its usefulness in constructing a meaningful account of inter-
national law. There are three key aspects to Dworkin’s theory of value: firstly, that moral
judgments are independent; secondly, that moral values are interpretive in nature; and
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thirdly, that moral values are integrated and mutually supporting (the ‘unity of value’
thesis).

The age-old debates in jurisprudence revolve around the questions of what laws are and
how they come about, what justifies the duty to obey the law, and most importantly, what
makes a law a good law, where does morality intersect with law? At one extreme we find the
classical doctrine of natural law, which holds that there is a moral order that is intrinsic to
the nature of the world, out of which spring certain eternal, universal principles of duty and
right. According to natural lawyers, citizens are expected to obey the law not because of the
might of the political power that creates it, but because it is founded in a moral principle.
This approach to natural law is grounded in metaphysics: natural law is seen as a universal,
unchangeable law from which all human positive laws ultimately draw their force. It is
significant that the notion of God as the supreme lawgiver is intimately connected with this
conception of natural law.

The natural law approach is contrasted with the positivist theory of law according to
which the law, as it is laid down by the lawmakers, in logically and conceptually distinct
from the law as it ought to be.'® Another way to express this is to say that a clear distinction
must be drawn between ‘ought’, in the sense of what is morally desirable, and ‘is’, in the
sense of that which actually exists as a matter of fact. In the British philosophical and legal
tradition, the distinction between is and ought is associated with the famous passage of the
eighteenth-century philosopher David Hume wherein he denies the prospect of deriving
moral premises from statements of fact. In his Treatise of Human Nature (1739), Hume
stated that “the distinction of vice and virtue is not founded merely on the relations of ob-
jects nor is perceiv’d by reason.” This is traditionally encapsulated in the phrase: an
‘ought’ cannot be derived from an ‘is’. Law cannot be conflated with morality. If morality
exists, it is a totally distinct domain. According to Jeremy Bentham, one could divide juris-
prudence into two distinct areas, an area where one stated the law as it is and an area
where one looked at the law as it ought to be. For Bentham the distinction between law as
it is and law as it ought to be is a necessary condition for the sound appraisal and intelligent
reform of positive law. This approach to the matter is essentially an assertion of the differ-
ence between law and morality, and that while morality can provide the basis for the critical
evaluation of the law there is no necessary connection between the two.

The Continental European understanding of the distinction between is and ought derives
from the Kantian distinction between the phenomenal world, the province of the is, and the
world of the right wherein the categorical imperative reigns — the province of the ought.
According to Kelsen, we can perceive the world around us in two distinct ways: we can ex-
plain it in scientific terms and through scientific laws, which invokes the domain of the is
where the mode of explanation is causal; or we can look at the world in normative terms and
this introduces the domain of the ought wherein the mode of explanation is no longer causal
but imputational. There is no logical connection between these two ways of perceiving the
world and so we cannot employ methods appropriate to one domain to interpret the other.
Kelsen regards legal science as a normative science: a science that constitutes knowledge of
a normative order. According to Kelsen and others in the Continental tradition, an adher-
ence to legal positivism implies a non-cognitivist theory of ethics, which postulates that
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ethics is not a matter of knowledge but of attitude. From this viewpoint it is said that in
moral reasoning there can be no rational solutions as we cannot ‘objectively’ know what is
right or wrong. Some scholars argue that the British tradition, if it is to be regarded as
positivist, must also imply the same. However, neither Bentham nor his successors seem to
accept that moral judgements are inherently arbitrary. Although they are regarded as
committed positivists and upholders of the distinction between positivist and critical juris-
prudence, they proceed from a cognitivist theory of ethics, namely utilitarianism.

In Justice for Hedgehogs, Dworkin adopts Hume’s thesis that the empirical world should
be seen as separate from the realm of value. This is reflected in Dworkin’s belief that we do
in fact derive ‘oughts’ from other ‘oughts’. His entire thesis rests on the assumption that
there is an independent domain of value and that arguments about truth or falsity in that
domain are arguments of value leading to value judgments. According to him, “value judg-
ments are true, when they are true ... in view of the substantive case that can be made for
them. The moral realm is the realm of argument, not brute, raw fact.”'® Dworkin seeks to
redeem values from the negative connotations attached to the term ‘value judgment’ as a
merely personal opinion. He gives morality a place to stand in public debate and, at the
same time, he provides us with new insights into fundamental questions of legal theory.

In his highly influential work Taking Rights Seriously, Dworkin draws attention to the
important distinction between a concept and a conception: “when I appeal to [the concept] of
fairness I pose a moral issue; when I lay down my conception of fairness I try to answer it.”'9
In his more recent work Justice in Robes he describes the concept of justice as ‘interpretive’
and requiring a shared understanding: “people will share the concept of justice in spite of
sharp disagreements both about the criteria for identifying injustice and about which insti-
tutions are unjust.”'” As these statements suggest, a concept of justice can be shared even if
people have very different conceptions of how to attain justice. Dworkin then proceeds fur-
ther to argue that not only is the concept of justice interpretive, but the conceptions or the-
ories that we construct about it are also interpretive:

So a useful theory or conception of an interpretive concept, such as a theory of justice,
cannot simply report the criteria people use to identify instances or simply excavate the
deep structure of what people mainly agree are instances. A useful theory of an inter-
pretive concept must itself be an interpretation, which is very likely to be controversial,
of the practice in which the concept figures.'®

If justice is an interpretive concept and a theory of justice is an interpretive conception,
then a theory of interpretation is needed. Dworkin proposes a ‘value-based general theory’
of interpretation: “Interpreters have critical responsibilities and the best interpretation of a
law ... is the interpretation that best realizes those responsibilities on that occasion.” The
‘value-based’ component of this definition is the requirement of moral responsibility. As
there is no neutral scientific or metaphysical plane? on which to finally adjudicate, Dworkin
constructs his theory of responsibility in terms of the idea of an interpretive form of moral
reasoning:
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We cannot be, in any causal way, ‘in touch’ with moral truth. But we can nevertheless
think well or badly about moral issues. What is good and bad thinking is itself a moral
question, of course: a moral epistemology is part of substantive moral theory. We use
part of our overall theory of value to check our reasoning in other parts.?V

According to Dworkin, justice is a facet of political morality. His theory of justice consists
of integrated conceptions of four key political concepts: equality, liberty, democracy and law.
He declares that in political morality, as in the realm of value in general, integration is a
necessary condition of truth. This means that conceptions of justice will have persuasive
force only if they ultimately ‘mesh.””® As Dworkin points out:

it would be flaccidly circular to appeal to liberty to defend a conception of liberty. So
political concepts must be integrated with one another. We cannot defend a conception
of any of them without showing how our conception fits with and into appealing concep-
tions of the others.?

From the personal to the political domain and the role of dignity

Dworkin holds that moral responsibility, both personal and political, is intimately linked to
ethical responsibility. External responsibility — concerned with how to treat other people —
stems from personal responsibility — concerned with how to live — and vice versa. The lens
through which all questions of value should be viewed is that of dignity, which again is an
interpretive concept.

In responding to the question “How to live?”, Dworkin holds that our ethical responsibility
includes “trying to find appropriate conceptions of the two interpretive concepts: living well
and having a good life.”” Living well involves striving to attain a good life, even though
having a bad life does not necessarily entail that one has not lived well. It is possible to have
lived well and had a bad life due to unfortunate life circumstances, such as poverty, severe
disability or some other form of hardship. Conversely, an objectively good life marked by
professional accomplishments, prosperity and joy can have been lived badly if made possible
by murder, fraud, betrayal and other forms of wrongdoing. According to Dworkin, these two
ideas are interconnected, although living well is the more basic ethical responsibility.>

The essential requirements of living well are embodied in two ethical principles that to-
gether form Dworkin’s conception of human dignity, namely the principle of self-respect and
the principle of authenticity. According to the first principle, each person must take his own
life seriously — it is objectively important how a person lives. The second principle pertains
to the personal responsibility to make our lives our own, endorsed by us and us alone, which
implies a right to ethical independence.?® These two principles of dignity are taken to oper-
ate simultaneously and reinforce rather than conflict with each other.?”

Personal ethics and morality are integrated through the operation of the first principle of
dignity, since “the self-respect demanded by that first principle of dignity entails a parallel
respect for the lives of all human beings.” In other words, the principle of self-respect as
applied to morality entails that the lives of others are objectively just as important as one’s

(485) 65



SR ERSIESE 32-3, February 2020

own life. The second principle of dignity — the principle of authenticity — as applied to mo-
rality, requires that respect must be shown for the ethical responsibilities of other people.
Some room is allowed for partiality in matters of personal morality, for it is “not unreason-
able to favour yourself ... when that means only that you have weighed the impact of some
decision on your own life more heavily than its impact on someone else’s life.”?” This does
not mean that one has failed to accept that the life of others is objectively just as valuable
as one’s own. Dworkin relies on the concept of reasonableness as an important ethical crite-
rion to help bridge the gap between ethics and morality. He declares that “it is unreasonable
of you to favour your own interests in circumstances when the benefit to you is relatively
trivial and the cost to others very large.”™” This is because such a stance is inconsistent with
recognizing the “objective as well as subjective importance of your own life.”

Individual citizens discharge their political obligations in part through participation in an
collective body or political community.*? Dworkin holds that political morality pertains to
what “we all together owe others as individuals when we act in and on behalf of that artifi-
cial collective person.” He declares that in the domain of political morality a focus on
‘rights’ is more useful than a focus on duty or obligation because the ‘precise location’ of
political rights is with the individual. At this point, finally, the above-mentioned principles
of dignity are applied to the political realm. The principle of self-respect requires that gov-
ernment treat all those in its charge with equal concern — it should respect the individual’s
right to equal concern. The principle of authenticity requires that government show respect
for its subjects’ independent ethical responsibilities — the individual’s right to full respect.

Throughout his analysis, Dworkin emphasises his belief in the possibility for attaining
objective truth in matters of value: “I believe that some institutions really are unjust and
some acts really are wrong no matter how many people believe that they are not.”" At the
personal level, “our dignity requires us to recognize that whether we live well is not just a
matter of whether we think we do.” At a political level, there will be disagreement about
correct conceptions of justice, but those in power must believe that their actions are just.?
According to Dworkin, moral truth is even more needed in the political domain because
politics involve the exercise of coercive power: “we cannot stand up to our responsibility as
governors or citizens unless we suppose that the moral and other principles on which we act
or vote are objectively true. It is not good enough for an official or voter to declare that the
theory of justice on which he acts pleases him.”?

Legitimacy, justice and human rights

According to Dworkin, the two central aspects of political morality are people’s convictions
about the legitimacy of government and human rights. Both have their origin in human
dignity.®

Dworkin holds that democracy is constrained by the requirement of legitimacy. Political
obligation is a kind of associative obligation where “coercive political organisations under-
mine the dignity of their members unless each accepts a reciprocal responsibility to the
others to respect collective decisions.” This is the case as long as such decisions have met
certain appropriate conditions that are normally determined by constitutional structure
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and history. Dworkin utilizes the concept of legitimacy to address what he refers to as the
‘paradox of civil society.”” Collective government capable of enforcing its mandates is essen-
tial to our dignity as “anarchy would mean the end of dignity altogether” and yet coercive
government also threatens to make dignity impossible as one’s special responsibility for
one’s own life is subject to the dominion of others.*?

Dworkin draws a distinction between legitimacy and justice and declares that both are a
matter of degree as a state will never be entirely legitimate or fully just:

Governments have a sovereign responsibility to treat each person in their power with
equal concern and respect. They achieve justice to the extent they succeed. But it is
controversial what success means: nations, political parties and political philosophers
disagree about justice.*?

How then can a government meet the requirements of dignity? How can it strike the requi-
site balance between equal concern and full respect? The coercive authority of government
is predicated on taking cognizance of and observing the twin principles of dignity. Even
where the government’s coercive action would enhance or promote the welfare of the com-
munity as a whole, such action would lack legitimacy unless it respects the two requirements
of equal concern and full respect ‘person by person’.*) Dworkin declares that the principles
of dignity are the ultimate source of all political rights, and as such they have the capacity
to function as ‘trumps’ over otherwise adequate justifications for a government’s collective
policies. He remarks that a government can still be regarded as legitimate in circumstances
where it is striving for its citizens’ full dignity even though it may be following a flawed
conception of what dignity requires. A government policy may ‘stain’ a state’s legitimacy
without destroying it altogether; but where the stain is “dark and very widespread” and if it
is “protected from cleansing through politics” then it is possible for political obligation to
lapse altogether.”

Dworkin draws attention to the distinction between political rights and legal rights, ob-
serving that no nation turns all political rights into constitutional rights or even ordinary
legal rights capable of enforcement through adjudicative institutions and processes. He
claims that there is an even more basic, because more abstract, right underpinning the
general political right to dignity. This more fundamental right, which he refers to as the
‘right to an attitude’, is the source from which all other rights flow. It is “the right to be
treated as a human being whose dignity fundamentally matters.”® This basic human right
arises when the interpretive question, used also to determine legitimacy, is asked, namely
“Can the laws and policies of a particular political community sensibly be interpreted as an
attempt, even if finally a failed attempt, to respect the dignity of those in its power?”*?
Where laws or policies disregard the responsibility to respect dignity either toward their
subjects at large or some particular group within them, such laws or policies infringe a hu-
man right. For instance, the first principle of dignity, namely that of equal concern, will be
breached by acts of racial prejudice that assume superiority of one group over another (the
most extreme example of this would be genocide). Similarly, rights to due process of law and
freedom of property also derive from the right to equal concern. The second principle of
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dignity, requiring full respect for our personal responsibility and ethical independence,
buttresses the rights of free speech and expression, freedom of conscience, freedom of reli-
gion and political activity embodied in diverse domestic and international human rights
instruments. Any legal enactment that forbids women from holding property, exercising a
profession or participating in the political process cannot be reconciled with either of the
principles of dignity.

Dworkin recognizes that different political cultures may have different views about the
manner in which the personal responsibility of individuals is respected. However, some acts
of government do not represent an effort made in good-faith to comprehend and enforce that
responsibility; rather “they express a denial of personal responsibility altogether.”® He re-
fers to torture as the most extreme example of this because the individual subjected to tor-
ture is reduced to “an animal for whom decision is no longer possible” and this is the most
“profound outrage to his human rights.” Dworkin’s response to the question “Are human
rights truly universal?” is both yes and no. He maintains that one must be sensitive to so-
cio-cultural and other differences that affect available interpretations. In this respect he
remarks that “a health or education policy that would show good-faith effort in a poor
country would show contempt in a rich one.” But the abstract criterion derived from the
fundamental concept of dignity is considered by Dworkin to be ‘genuinely universal’.>)

Unlike the theory of international law, which has received comparatively little atten-
tion,” human rights theory has been at the forefront of scholarly debates and political
thought in recent years. Charles Beitz, a leading theorist in the fields of human rights and
global justice, draws a distinction between three conceptions of human rights: naturalistic,
agreement-based and practical.”® He dismisses the idea of naturalistic, moral or ‘top down’
principles (such as James Griffin’s ‘personhood™, or indeed Dworkin’s concept of human
dignity) as a means of identifying and construing human rights and also finds that consen-
sus or agreement models may be too restricted in scope and may thus fall short of the robust
set of norms that have come to define contemporary human rights doctrine.” Agreement-
based theories, also often referred to as ‘political’ theories, are associated with John Rawls’
notion that human rights must be justified by a form of public reason rather than any form
of moral reasoning.’® Following on from Rawls, Joseph Raz declares human rights to be
“rights which set limits to the sovereignty of states.” According to Raz, the violation of
‘important’ rights can justify collective international action such as economic sanctions or
military intervention. For Raz, the requirement of importance cannot be explained on the
grounds of the naturalistic perspective.®® Beitz proposes that human rights can be identified
through interpreting the reasoning implicit in contemporary human rights practice. He also
places a temporal limitation on human rights.?® Dworkin asserts that scholarly attempts at
demarcating human rights from other political rights in terms of practice or consensus have
proved ‘arbitrary.®® Far from being derived from prevailing international practice, the fun-
damental human right that Dworkin talks about operates at the most abstract plane: it is
the right to an attitude.
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The concept of law

In drawing a distinction between law and other key concepts inhabiting the domain of polit-
ical morality, such as liberty, equality and democracy, Dworkin emphasizes the role of insti-
tutions. The rights the law is concerned with may be usefully distinguished from other types
of political rights in the context of a political community that recognizes some form of the
separation of powers doctrine. A legal right can be enforced as required, without further
intervention on the part of the legislature, in an “adjudicative political institution such as a
court.”V

In so far as democracy is concerned with that aspect of our liberty with respect to which a
political community’s collective decisions about justice can be coercively enforced, then law
is about the best ‘moral justification’ for the application of the state’s coercive power.
Democracy and law exist in a state of perpetual tension, and both are grounded on the no-
tion of coercion.®” From Dworkin’s point of view, law does not operate as a rival system of
rules that might be at odds with morality. Rather, he portrays law as itself a subfield of
morality that embodies procedural justice, which he defines as incorporating both the mo-
rality of fair governance and that of just outcome. Procedural justice is based on what may
be referred to as ‘structuring fairness principles’ that speak to issues of political authority,
precedent and reliance. Underlying such principles are the more potent moral arguments
concerning human rights, for the law must also be viewed through the lens of human
dignity.

International political morality:
Dworkin’s theory of public international law

If, as Dworkin asserts, convictions concerning the legitimacy of government power and the
role of human rights constitute the most fundamental part of political morality at the do-
mestic level, then it is reasonable to assume that this also holds at the level of international
political morality. According to Dworkin, the principle of legitimacy places substantive
constraints on democracy and gives rise to a continuing obligation to not only abide by the
law of the community, but to constantly endeavour to improve the law’s treatment of human
dignity, in other words, to constantly endeavour to strengthen the legitimacy of the state. In
dealing with the issue of international political morality, Dworkin extends the scope of this
continuing obligation to enhance the conditions of legitimacy from the domestic state level
to the entire international system.5 Taking the concept of legitimacy as his starting-point,
his aim is to develop a foundational theory of international law, one that accounts for the
roots of law in political morality. This approach to international law is a continuation and
extension of his work on value more generally. In this respect, a better insight into
Dworkin’s theory of international law can be gained through an analysis of his work on
value from the perspective of international legal theory.

The dominant paradigm of international law has its origins in the so-called ‘Westphalian’
system of international order, according to which the sovereign power of nation-states
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might be limited by the voluntary acts of state institutions (voluntarism). Positivist legal
theorists have struggled to find the Hartian concepts of Rule of Recognition and secondary
rules in the domain of international law. A solution to this problem has recently been pro-
posed by assuming that the principle of state consent can serve as the basis of an interna-
tional Rule of Recognition, as expressed by Article 38(1) of the Statute of the International
Court of Justice.®” This Article refers to the rules that are ‘expressly recognized by the con-
testing states’®, general practices that are ‘accepted as law’® and ‘general principles of law’
that are ‘recognized by civilized nations” as being the principal sources of international law
relied upon by the International Court of Justice.®® Dworkin accepts that the consent model
of international law addresses the paradox of the contemporary state system: a sovereign
state can be a subject of law because the state has consented to be bound by law.5?

According to Dworkin, however, the consent model of international law is ‘radically defec-
tive’,% for this model entails the potential to bind states that have not granted consent.”™
One of the principal objectives of international law is to curb the threat some states pose to
others and this objective cannot be met unless we discard the ‘straitjacket of state-by-state
consent.”” What then is the key principle of international law that allows us to say that
international law cannot be ignored or set aside regardless of consent? Dworkin asserts that
the moral basis of international law is grounded in legitimacy and requires states to accept
shared constraints on their sovereign power. The justification for coercive political power
arises “not just within each of the sovereign states who are members of the Westphalian
system but also about the system itself.”” The principles that apply to the international
system are in fact ‘part of the coercive system’ that sovereign states impose on their own
citizens — hence the standing duty of states to improve their own political legitimacy “in-
cludes an obligation to try to improve the overall international system.”™ It is on this basis
that Dworkin formulates his structural principles of international law philosophy, namely
the duty to mitigate and the principle of salience.

The duty to mitigate is described by Dworkin as “a duty to pursue available means to
mitigate the failures and risks of the sovereign-state system.”™ However, he notes that the
duty to mitigate is insufficiently determinative in isolation, as a diversity of international
law regimes could potentially serve to support and enhance the legitimacy of the interna-
tional system and so an additional fundamental structural principle is required.”® Dworkin
puts forward the principle of salience to determine which is the best option. This principle
operates where a significant number of states encompassing a significant population have
an agreed code of practice, either by treaty or other form of coordination. Then a prima facie
duty exists for other states to also subscribe to that practice on the proviso that such a
general practice, expanded in that way, would improve the legitimacy of both the subscrib-
ing state and the international order as a whole.””

Dworkin proposes that through the principle of salience, the charter and institutions of
the United Nations represent an international order that all states have a moral obligation
to treat as law — the moral force of salience is the “route to a satisfactory international or-
der.”™ The norms of such an international order are set out in broad multilateral agreements
such as the United Nations Charter, the Geneva Conventions and their Additional
Protocols, the genocide agreements and the Treaty of Rome establishing the International
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Criminal Court; these are law for all, not just their initial signatories.™

The philosophical shift from the concept of consent to the principle of salience is signifi-
cant, even though at first glance the salience principle seems to lead to similar sources of
law to the positivist consent-based scheme that Dworkin argues against. The main impact
of Dworkin’s approach, it is submitted, pertains to the interpretation of international law.
As Dworkin observes when he discusses the ‘major yield’ of theories about the grounds of
international law:

If the two jurisprudential accounts end in roughly the same view of the actual sources
of international law, does it make any difference which we choose? Have I only marched
you up the hill and then marched you down again? No, because, as I said, the major
yield of any theory about the grounds of international law is an interpretive strategy for
international law. ... We should interpret the documents and practices picked out by
the principle of salience so as to advance the imputed purpose of mitigating the flaws
and dangers of the Westphalian system.®”

According to Dworkin, an interpretive strategy for international law should make best
sense of the relevant sources in light of the underlying aim of international law to bring
about an international order that: (a) protects political communities from external aggres-
sion; (b) protects the citizens of such communities from domestic barbarism; (c) facilitates
coordination when this is deemed essential; and (d) provides some measure of participation
by people in their own governance across the world. The first and second of these goals
speak directly to issues of human rights and operate at the level of the citizen. The third
goal is relevant to matters of equality, conceived as connected with distributive justice. The
final goal is one predicated on the concept of democracy. All goals have their ultimate basis
in the requirements of human dignity.

Concluding remarks

As Professor Jeremy Waldron has observed, the value of Dworkin’s philosophy of law lies in
the “elaboration of a genuine alternative” to legal positivism that essentially developed
“under its own momentum.” Although he developed his theory at various points by “refer-
ence to existing players in the field”®?, Dworkin sought to construct a free-standing abstract
model of law that would operate as a practical tool of interpretation capable of facilitating a
better understanding of existing practices and procedural norms. He wanted us to fathom
what we are already doing, and to do it better. It is telling that in what he would probably
have known would be his final academic journal publication, he chose to focus on interna-
tional law theory. In many ways it was a natural and logical step to extend his thought on
political morality and apply it to the international legal system. It is doubtful whether
Dworkin was able to give his most complete account as he died while the article was in its
final stages of revision. There is no doubt, however, that the theory sketched out by Dworkin
in ‘A New Philosophy of International Law’ is part of a continuum of thought and thus there
is much to be learned from reading the sum of his work on political morality from the
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perspective of international law theory. The theoretical account outlined in the above-men-
tioned work would be considerably broadened and enriched through this approach.
Dworkin’s ideas have provoked both sharp criticism and spirited defence, but it cannot be
denied that he has been one of the most original and significant legal philosophers of our
times. It is submitted that international law theory would greatly benefit from Dworkin’s
insights on international political morality — his conception of justice on the global stage.

Dworkin has stressed that the ‘existential challenge’ for international law remains
daunting. This is because the question of why certain international legal instruments, such
as the Charter of the United Nations or the Geneva Conventions, constitute some kind of
legal system influences the manner in which such instruments should be interpreted. The
justifications for international law cast an ‘interpretive shadow’.?¥ Why is this significant at
a practical level? Dworkin offers two answers: firstly, even the most powerful nations claim
to defer to international law, “they appeal to their conception of what that law requires or
permits to justify their actions™¥, and a persuasive account of international law may be re-
lied on to verify or contradict such claim; secondly, a time may come in the not-too-distant
future where the need for “an effective international law is more obvious to more politicians
in more nations” than presently. Dworkin gives the example of environmental or climate
change as a possible trigger for such a need.®

Dworkin described international law as “fragile, still nascent and in critical condition.”
He pointed out that a clear theoretical account of international law’s basis was needed in
order to determine what international law actually holds on practical questions. The situa-
tion where international military action, such as the NATO intervention in Kosovo, could be
declared illegal under international law but upheld as a “morally mandatory act of interna-
tional civil disobedience” was an example for Dworkin of a ‘dangerous’ outcome of the two
systems approach to law and morality.®” The ‘unity of value’, or a single-system conception
of law views law as a distinct part of political morality because of the requirements of pro-
cedural justice or its “special structuring principles.”® These impose specific moral stan-
dards of legitimacy® and fairness” upon the law, which arguably enhance certainty and
accountability for both domestic and international law.%)

The 21st century so far has yielded much tragedy to sustain the interest of international
lawyers and scholars. It is interesting that Dworkin subtitled his discussion of poverty
“Philosophy and Shame.””® He acknowledges the potential for abstract theoretical construc-
tions to appear “artificial and self-indulgent” in circumstances of suffering. He stresses
however that it remains important to “continue to trouble the comfortable with argument.”
In a recent statement Catherine Ashton, EU High Representative for Foreign Affairs and
Security and Vice-President of the European Commission, declared that in Syria “on the
21st of August 2013 we saw chemical weapons were used to kill hundreds of people, which
constituted a war crime and a crime against humanity, running contrary to all values
shared by the international community.” What are these shared international values?
Where can we discover them? How should they operate? It is important that we should
endeavour to address these fundamental questions, for this brings us closer to the truth.
And as Dworkin has declared: “Truth has been my subject all along.”®
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and constituting that part of knowledge that is not science.” Guest (2013: 104).

Dworkin (2011: 5-6).
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Ibid., 201. See also p. 195 where Dworkin applies a distinction between the ‘right’ and the
‘good’, giving the ‘right’ priority.

Dworkin (2011: 211-212). Note here that authenticity is not compromised by limitations of
nature or circumstance. A person may not have many colours on his palette, but the life he
designs with the colours he has may be just as fully authentic, just as firmly the life that he
rather than anyone else has designed.

Ibid., 263.

Ibid., 255. Note that Dworkin terms this ‘Kant’s principle’: “you see the objective importance of
your life mirrored in the objective importance of everyone else’s.”

Ibid., 270.

Ibid.

Ibid. As Stephen Guest observes, “our ethics — our ‘living well’ — allows competition with others
where such competition falls short of harming them.” Guest (2013: 24).

Dworkin (2011: 327).

Ibid., 328.

Ibid., 7-8.

Ibid., 8.
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36) Ibid.

37) Ibid. See also Chapter 8 where Dworkin argues that truth is itself an interpretive concept in
moral reasoning.

38) Dworkin believes that a theory of political rights or political morality can only be distinguished
from personal moral rights in a community that has a version of Hart’s secondary rules which

create separate legislative, executive and adjudicative authority and jurisdiction.

39) Dworkin (2011: 320).

40) Ibid.
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42) Consider on this issue Sreedhar and Delmas (2010: 750).

43) Dworkin (2011: 321).

44) Ibid., 330.
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52) Consider Besson and Tasioulas (2010: 1-2).
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54) Griffin (2008: 20).

55) See on this Etinson (2010: 442).

56) As John Rawls remarks, human rights “do not depend on any particular comprehensive reli-
gious doctrine or philosophical doctrine about human nature. The Law of Peoples does not say,
for example, that human beings are moral persons and have equal worth in the eyes of God; or
that they have certain moral and intellectual powers that entitle them to those rights.” Rawls
(1999: 68).

57) Raz (2010: 327).

58) Ibid., 323.

59) According to Charles Beitz, “International human rights are not even prospectively timeless.

They are standards appropriate to the institutions of modern or modernising societies.” Beitz
(2003: 42-3). Similarly, John Tasioulas notes that “[Hluman rights enjoy a temporally-con-
strained form of universality, so that the question concerning which human rights exist can
only be determined within some specified historical context.” Tasioulas (2007: 76).

60) Dworkin criticizes the methodology of Beitz for distinguishing human rights from political
rights.

61) Dworkin (2011: 404-5).

62) Consider on this Dworkin (1986: 93).

63) Dworkin (2013: 19).

64) Besson (2010: 180-184).

65) Art 38(1)(a) International conventions both general or particular.

66) Art 38 (1)(b) International customary law.

67) Art 38(1)(c) The law of civilized nations or ius gentium.
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68) Even the concept of peremptory norms, or ius cogens, is brought under the umbrella of consent
via Article 53 of the Vienna Convention on the Law of Treaties (1969).
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91) Although there is not much detail given by Dworkin, the principle of just outcome is concerned
with precedent, reliance, fair play and fair notice. It is interesting to note that Dworkin’s
structural fairness principles that also place weight on convention, expectation and history
bear some resemblance to Lon Fuller’s inner morality of law. See Fuller (1969: Part II, The
Morality that Makes Law Possible).

92) Dworkin (2011: 351).

93) Ibid.

94) Strasbourg, 11 September 2013 A 453/13 Speech by EU High Representative Catherine
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