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The purpose of this research is to get some lessons for developing theories of “indirect perpetrator”
from the historical research into the origin and development of this notion in Germany.

One of the indirect perpetrator’s cases, “absichtslos/qualifikationslos doloses Werkzeug”, in which the
agent knows the facts (dolos), but without intention (absichtslos) or not in position (qualifikationslos),
is quite alien to other cases. Therefore, in order to make clear the theoretical determinant which
differentiated the indirect perpetrator and abetting (Anstifter) from intellectual initiator (Intellektueller
Urheber), the first part of this dissertation examines the development of theories and lawmaking in
19th-century Germany. Although the theories in the end of the 18th-century made a difference between
physical initiator (physischer Urheber) and intellectual initiator, they didn’t recognize the separation
between indirect perpetrator and abetting. However, the theories in the early nineteenth century tried to
identify these two forms of participations with voluntary acts of agent, and established a distinction
between abetting and seeming abetting. Furthermore, this demarcation influenced Prussian and Reich
criminal codes.

But because the Reich court accepted the “doloses Werkzeug”, this primary demarcation was shaken,
and battles among theories had begun. Therefore, second part of this dissertation examines court
decisions and legislative history at first. And based on these observations, it discusses the developments
in theories. In this regard, it shows that the problem of “doloses Werkzeug” was discussed in response to
changes in principles of perpetrator.

Finally, some consequences are derived from this historical research. First, characters of delicts (ex.
status offences or property offences) was the cause of “doloses Werkzeug”. Second, when we focus on
characters of delicts, to make monotectic criterion for perpetrator is difficult. At last, to interpret
intention of appropriation and adopt the theory of duty-delicts (Lehre vom Pflichtdelikt) are helpful for
solving the problem of “doloses Werkzeug”. Therefore, to discuss other cases of indirect perpetrator
based on this research and to make a bridge between general and particular theories of criminal law, are

expected in the future.



